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Introduction

Law courts usually occupy a pre-eminent position in the administration of justice. Byt
provisions of the 1999 Constitution of the Federal Republic of Nigeria, the judicial power
all their amplitude, are vested in the courts.’

Judges and Magistrates by their position are dispensers of justice and they decide cx
that are brought before them in accordance with the applicable law. They have the sax
duty to ensure that justice is done to the parties in the cases adjudicated by them. Th
preside independently and impartially, and decide guilt or innocence, or weigh the merit
claims between parties. They usually have reference to facts so far as can be establisl
Justice also requires that the Judges understand all the factors relevant to the situationtt
are considering, including those which may affect the way the trial process is perceived. Tk
must not only be fair, but must be seen to be fair.

This paper will highlight certain areas that would aid in understanding the psycholog
legal practice, trying to generally understand the mind of the court and what is expecteddf

*LL.B (Hons) B .L, LL.M, Lecturer, Litigation Department, Nigerian Law School, Kano Campus.
1. SeeSection 6, 1999 Constitution of the Federal Republic of Nigeria.
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as legal practitioners,  whether as prosecutors, counsel, parties, witnesses, etc, so as to assist
the court reach ajustand fair decision. Certain factors need to be carefully considered.

Understanding the Rules of Professional Conduct and Ethics

Legal practitioners in Nigeria are statutorily conferred with some rights and privileges to
the exclusion of any other profession or person. Such rights become automatically vested on
a person upon his qualification as a legal practitioner in Nigeria in accordance with the
provisions of the Legal Practitioners Act (LPA). Such rights which a legal practitioner in
Nigeria may exercise may differ, depending on the category of legal practitioners to which
the person belongs. One basic right, however, is that a legal practitioner shall have the right
of audience in all courts of law sitting in Nigeria.”

All parties in both criminal and civil proceedings are entitled to handle such cases
personally or to retain a legal practitioner of their choice to handle the matter on their behalf.
The extent of this right of audience in Nigeria, however, depends on the status of such legal
practitioner and whether or not he suffers any restriction at any given time. For example, a
legal practitioner who practices in Nigeria by virtue of the warrant of the Chief Justice of
Nigeria, cannot represent any other client in court, except the client whose cause is the
subject matter of the warrant.’ Also, a legal practitioner who fails to pay the annual
practicing fee,* fulfil the mandatory Continuing Professional Development requirement’ or
fails to procure the Annual Practicing Certificate,® shall not have right of audience in any

courtin Nigeria.

While appearing before superior courts of record in Nigeria, a lawyer is expected to be
robed in his wig and gown, but where the lawyer is a party in any proceeding before the
court, he shall not be robed as he is precluded from sitting in the Bar during the proceeding.
Heisalso precluded from appearing as an advocate on behalf of a client in such proceeding in
which heisa party.”

There are certain statutory restrictions that affect the capacity of a legal practitioner to
practice as Solicitor or Advocate or both. For example, a legal practitioner shall not practice

See Section 8(1) Legal Practitioners Act; Provided however, that the legal practitioner does not suffer any
limitation or restriction on such right.

See Section 2(b) Legal Practitioners Act.
Section 8(2) LPA.

Section 8(2) LPA. Such fee must be paid on or before the 31st day of March every year. See Rule 9(1) Rules of
Professional Conduct(RPC) 2007.

Rule11(1) RPC, 2007. The programme is organized by the Nigerian Bar Association (NBA).
SeeRules 17(5) & 35(f) RPC, 2007. Also see Fawehinmi v. NBA (1989) 2 NSCC1.
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at the Bar while simultaneously engaged on the sale or purchase of commodities personally
or as a commission agent. He shall also not deal in such other trade or business which the
General Council of the Bar may from time to time declare to be incompatible with practice as
a lawyer or as tending to undermine the high standing of the profession.® Consequently, the
General Council of the Bar has banned all manners of trading by legal practitioners and the
only exceptions are, being a shareholder of a company, being a director of a company which
does not involve executive, administrative or clerical function; or being a secretary of a
company.’

Similarly, a legal practitioner shall not practice at the Bar simultaneously with any other
profession unless with the approval of the General Council of the Bar."

The law recognizes the right of a legal practitioner to offer legal services to his clients
without any remuneration. These services may be rendered free of charge to indigent clients,
friends, family members or clients with long standing relationship with the legal practitioner
The matter may be contentious or it may be non-contentious. Rendering of pro-bono services
is one of the mandatory criteria for the award of the rank of Senior Advocate of Nigeria (SAN)
by the Legal Practitioner's Privileges Committee, in addition to several other requirements."

A legal practitioner in Nigeria is at all times subject to disciplinary measures for
misconduct in the course of his profession or even where such misconduct was not
committed in the course of practice of his profession. The duty to discipline lies with the Legd
Practitioner's Disciplinary Committee of the Body of Benchers. "

Some of the professional misconducts which may be brought against a legal practitioner
before the Disciplinary Committee are, infamous conduct in a professional respect, obtaining
enrolment by fraud, conduct not amounting to infamous conduct but which is incompatible
with the status of a legal practitioner and conviction by a court in Nigeria of an offence which
is incompatible with the status of alegal practitioner.”

Generally, where a legal practitioner is found to have committed any of the professional
offences above, the Disciplinary Committee may give direction to the Registrar of the
Supreme Court to either strike out the name of the legal practitioner from the roll of legd

8. Rule7(2) RPC.

9. Rule7(3)RPC.

10. Rule7(1) Rules of Professional Conduct, 2007.

11. Seethe Guidelines for the conferment of the rank of Senior Advocate of Nigeria, 2011.

12. SeeSection 9 Legal Practitioners (Amendment) Act, 1994.

13. See Sections 1(1)(a), 12(1)(c), 12(2) and 12(1)(b) Legal Practitioners Act. Also see Re Idowu(1971) 1 ANLR 21§,
Abuah v. Legal Practitioners Committee, cited in Re A.C. Abuah ( A Legal Practitiner) (1962) 2 NSCC 175.
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practitioners kept by the Registrar, suspend the legal practitioner from practice for the period
stated in the Direction, admonish or caution the legal practitioner, or ask the legal
practitioner to return documents or to refund money or any other thing which came into the
possession of the lawyer in the course of the transaction. However, where the legal
practitioner is convicted for a misconduct which is not infamous but which is incompatible
with the status of a legal practitioner, the Disciplinary Committee does not have the power to
order the Registrar to strike off the name of the lawyer from the roll, but can order the other
punishments stated above. Where the legal practitioner is directed to refund money or hand
over documents or any other thing and he fails to do so within 28 days from the date of the
direction or from the date of the determination of an appeal by the lawyer (if any), the
Committee may treat such refusal as infamous conduct in a professional respect against the
legal practitioner.*

Appeal from the decision of the Disciplinary Committee lies to the Supreme Court and
such appeal must be filed not later than 28 days from the date a copy of the decision of the
committee was served on the legal practitioner.”

Where the name of the legal practitioner has been struck off the roll or he is suspended
from practice, he may apply to the appropriate authority for the restoration of his name or for
the cancellation of the suspension. Where the punishment was ordered by the Supreme
Court or the Chief Justice of Nigeria, the application should be made to the Supreme Court,
but where the punishment was ordered by the Legal Practitioners Disciplinary Committee,
the application is to be made to the Committee. However, the Committee and the Supreme
Court are usually very cautious in re-admitting a person whose name was struck off or who
was suspended.®

Some of the issues that are considered in determining such an application are; the gravity
of the offence or offences necessitating the striking off of the applicants name in the first
instance; whether there is sufficient evidence of genuine remorse shown by the applicant in
the period between the striking off of his name and the submission of his application for
reinstatement; and whether in all the circumstances of the case the court is satisfied that the

applicant has, in the intervening years become a fit and proper person to be reincorporated as
amember of the legal profession.”

14. SeeSections 12(1), (2) & (9) Legal Practitioners Act.
15. See Section 10 (e) Legal Practitioners (Amendment) Decree 21 of 1994. This removed the jurisdiction to entertain

the appeal from the Appeal Committee of the Body of Benchers and vested it on the Supreme Court. Also see
Section 12(7) LPA.

16. See Section 14 (1) (a) & (b) LPA.
17. PerElias CJN (As he then was) in Re A.C. Abuah (Supra). .
ey
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Where the name of the applicant is ordered to be restored on the roll of lega
practitioners, a copy of such restoration order is sent to the Body of Benchers, the Chief
Registrars of all the High Courts and to the Nigerian Bar Association."

It is therefore very important that all legal practitioners should not only bew very
conversant with the rules governing their conduct, but must at all times abide by those rules
in order to remain fit and proper to practice the very noble profession of the law.

Mastery of the Facts of the Case Being Handled

Adequate knowledge of the facts of the case being handled must be assiduously and
properly pursued. These facts must then be subjected to scrupulous analysis, and serious
effort must be made to know how to elevate them to the pedestal that would convince the
court to find in favour of the party seeking the court's intervention.”

The facts of the case is simply, the story of what happened, which has necessitated the
initiation of judicial proceedings. It entails the narration of the events, including 2
description of the persons involved and their respective roles. It also encompasses an
appreciation of the scene of the events and whatever materials that were utilized or were so
connected to the events as to have become relevant and without which the story may be
incomplete or rather, which might help in establishing the allegation. Although one can
presume that a Judge handling a particular case knows the law, there is no basis for a belief
that he knows the facts, until they are decently and clearly marshalled out to him.*

In civil cases, a cause of action must exist and must be properly identified. Similarly in
criminal cases, the charge upon which the accused person is to be tried must be supported by
the facts of the case, as the ingredients of an offence are distilled from the facts of the alleged
offence. It must also be ascertained before the charge is filed, that the action is not statute
barred.

Although generally, criminal proceedings can be instituted at any time against persons
alleged to have committed offences, there are certain exceptions to this general rule. One of
them for instance, is that for offences committed under the Customs & Excise Management
Act, criminal proceedings must be instituted within 7 years of the commission of the alleged
offence. After 7 years, the alleged offender can no longer be prosecuted for that offence, as
the action would be statute barred. A preliminary objection can be raised by the accused if

18. See Obi-Okoye, A. Law in Practice in Nigeria: ( Professional Responsibilities and Lawyering Skills) Enugu: Snaap
press Nig. Ltd., 135-165 for extensive discourse on Professional discipline of legal practitioners.

19. Per Pats- Acholonu, JSC in Sirpi Allustee Ltd v. Snig (Nig) Ltd (2000)2 NWLR (pt 644) 229 at 290.

20. Seel.M.N.L.v.Nwachukwu (2004) All FWLR (pt 220) 1216 at 1242.
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there is an attempt at such prosecution.”

It is equally important that the parties before the court are the proper parties and most
importantly, that the court has jurisdiction in that particular case. Jurisdiction is primary in
judicial adjudication, whether criminal or civil.” For example, the Federal High Court is the
court vested with both original civil and criminal jurisdiction in matters connected with or
pertaining to customs & excise duties and export duties, including any claim by or against the
Nigerian Customs Service or any member or officer thereof, arising from the performance of

any duty imposed under any regulation relating to customs and excise duties and export
duties.”

Mastery of the Law Applicable In that Case

It is very important to know where to find the law and apply it appropriately. It is very
important for instance, to understand clearly the acts and omissions that constitute offences
under the Customs and Excise Management Act, in order to successfully prosecute alleged
offenders. This is in addition to a proper assimilation of the Nigerian Constitution and any
other relevant case or other laws.

Adequate Preparation

Adequate research, including internet research, is very important when it comes to
preparation for trial. It is important to develop a theory of the case, which focuses on building
aline of argument against the background of facts sought to be presented and proved. Apart
from this theoretical framework, some practical steps must also be taken.

Pre-trial interview of witnesses must be meticulously carried out, particularly to acquaint
a witness with the procedure by which he is expected to present his testimony and the proper
decorum to be observed in court. The choice of number and order in which witnesses may be
called is not determined by the court but is entirely at the discretion of the party calling them.
It should be ensured, however, that whatever witness is called is specifically called to fulfil a
particular role. In criminal cases, for instance, prosecuting counsel may choose to call the
witnesses in the order in which the charges or counts are laid. Exhibits intended to be relied
upon must also be studied and reviewed. If a technical issue is involved or where an expert
testimony is required, it is important to consult the relevant technician or expert.

21. SeeSection 176(3) Customs & Excise Management Act Cap C45 Laws of the Federation of Nigeria(LFN) 2004. Also
see Custom & Excise v. Senator Barau (1982) 2N.C.R. 1.

22. See Madukolu v. Nkemdilim (1962) All NLR 587.

23. SeeSection251 (1) and (3) 1999 Constitution of the Federal Republic of Nigeria.
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Make a note of questions you intend to ask your witnesses in examination in chief, whi
also anticipating the likely questions that will be put to them by the opponent on cro
examination. Witnesses will then be able to attune their minds to these or similar questio
and would not be taken by surprise or react negatively, as the Judge will be watching the
demeanour, which will be imprinted on the mind of the Judge and will eventually determin
whether he beliefs that witness or not.

The witness should be instructed on how to remain calm and composed throughout th
period of his testimony. A weapon which some cross examiners often resort to is to rattle an
deliberately annoy the witness so as to draw out remarks that are capable of doing damaget
the case for which the witness is called. To this end, a prospective witness should also
instructed against perceiving the opposite party, counsel or even the court as an enemy1
adversary. This attitude is a common manifestation and unless a witness is assisted duriy
pre-trial meeting on how to avoid or overcome this feeling, he is likely to develop a hosti
attitude. This often works more to the advantage of the opposite counsel, because he ms
exploit it as he possibly could in order to undo the witness and expose him as an unreliabi
witness.”*

Knowingthe Court and the Judge

Counsel should take into account the personality of the Judge before whom he ist
appear, as this is very important. His personal habits, his likes and dislikes, his moods, whe
infuriates him, what motivates him and every other thing about him which he brings to bex
on the proceedings in court should be carefully studied and discerned. This is usually easi
where counsel has a large volume of cases before that Judge and has been able to watch ax
study him over time, to understand their individual preferences, prejudices and attitudes.

Where, however, one is to appear before a Judge he knows nothing about, it is helpfult
quickly try to find out certain things in respect of the attitude and other peculiarities of th:
individual Judge. This can be done through colleagues who have appeared before him ai
who have studied him in addition to familiarizing oneself with the staff of court. Indeeda
many occasions one finds very useful hints from these staff of court. This is so because the
are the ones who work with the Judge, both in open court as well as in chambers. Throug
such close contact, they get to study his disposition in specific situations. They can mor
accurately predict his response in many typical situations. It will be beneficial to pi
attention to these details, to be prudent and alert in order to have one's way with the cout

24. Ashi, VB., Basic Skillsin Trial Advocacy 2nd Edition, Enugu: Chenglo Ltd (2008) p. 79.
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They, in most cases also prepare the Cause List, and being arrogant to them never pays.

You should also learn about the Judge's temperament, punctuality to court and whether
he has a habit of rising or not in the middle of proceedings and the time he usually rises for
the day. In addition to these, you need to know the climatic condition of the court, for
example, whether it is fully air conditioned or not or whether it is properly ventilated or not.
You need to also find out the proximity of the parking lot to the courtroom and how you can
ensure safety of your car if you intend to come to court with it. Also inquire about
conveniences around the court and probably restaurants or shops where you may need to eat
or have something to drink after your case or if there is a recess. All these are to mentally
prepare you for the court.”

Duties of Counsel to Court

1. Must be punctual in court. The court usually sits at 9.00am, and counsel, parties and their
witnesses should aim to be in court about 30 minutes before the court sits to enable them
properly compose themselves and be fully ready for the day's proceedings. This should be
adhered to even if your inquiry shows that the Judge is not usually punctual. This is
because on the day you are not punctual, the court may be punctual and this may be
detrimental to your case, as you would be said not to be diligent in prosecuting that case.
The court does not wait for anyone.

Again, when you are late to court, even if your case has not yet been called but the
court is already sitting, the tendency is that you would not have had the opportunity of
those last few minutes with the witnesses that will testify or to mentally compose
yourself. If you are always late to court, the Judge will mark you and is likely to be
impatient and hostile towards you. If you are in court early enough and for one reason or
the other your case is stood down or you are informed by the registrar of court that the
court will sit for about 2 or 3 hours, you can always ask for the court library and use it.

2. Attend all sittings of court in respect of your case, unless you have obtained the
permission of court to be absent. If for any cogent and compelling reason you are unable
to attend court on any particular adjourned date, you must seek and obtain the
permission of the court to adjourn the case, otherwise your absence will be considered
disrespectful to the court and would most likely be detrimental to your case.”

25. The Nigerian Law School Course Handout on Professional Ethics, p. 15.
26. See FRNv.Abiola (1997) 2 NWLR (pt488) 444 at 467; Okonofua v. State (1981) Vol.12 NSCC 233.
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3.

Must be properly dressed to court- You must always appear very neat and well dressedi
court. You must be attired in a proper and dignified manner and you should also advic
your witnesses to be decently dressed. The hair must also be very decent and well take:
care of. This has been referred to as personal presentation. Looking fantastic in cout
makes you look like a winner. The court is a sober place so, it is important that you ar
soberly dressed. If you are appearing as a legal practitioner, of course it is expected tha
you will dress in black or dark suit with white shirt, black socks and shoes, for the me
and for the women black or dark straight dress, skirt and blouse or skirt and jacket with
white blouse and black shoes. The gown or the skirt must be at least knee length. If the
appearance is in superior courts like the Supreme Court, Court of Appeal, Federal High
Court, State High Court etc, counsel are in addition to the above expected to wear wig
and gowns and collaret for the ladies and white collars and bibs for men.

You must know the correct mode of addressing the Judge- In the Federal and State High
Courts, you address the Judge as “ My Lord” or “Your Lordship” and the plural is used
the Court of Appeal and Supreme Court since more than one Judge sits. The female
Judges are sometimes referred to as “ My Lady” or “Your Ladyship”. It is advised that
before this is used on any female Judge, you must find out if that particular Judg
approves of it or not as some would prefer you stick to the same mode used in addressing
her male counterparts. Again, “Your Worship” is the proper mode of addressing a
Magistrate, while “Your Honour” is used to address Area or Customary Court Judges.
these terms are used in addressing a superior court judge, he or she is likely to find i
demeaning, offensive and disrespectful.

Know and maintain proper court decorum- Courtesy must be shown to the court at al
times. All must rise and bow when the judge comes into the court and when he is aboutto
rise and leave the courtroom. Anytime anyone is addressing or is being addressed by the
court, he or she must be standing. If there is any cogent reason such as ill health, old age
etc that will make it difficult for witness or counsel to remain standing, the court must be
informed of that reason and it's permission sought for that person to sit while addressing
the court.”

27.

See Rule 36(c) Rules of Professional Conduct(RPC), 2007; Hon. Justice Oputa: Modern Bar Advocacy, p.220; Also
see Esso West African Inc. V. Alli (1968) 1 NMLR 414.
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6.

9.

Must maintain a respectful attitude to court in words and deed - Seek the judge's
permission for almost everything you want to do in court. And thank him for almost
everything he says to you. Never talk when the judge is speaking or when another
counsel is talking, unless to enter an objection to the latter. Two Counsel must never be
standing at the same time. The court must always be treated with respect, dignity and
honour. Failure to do this may amount to contempt of court, punishable with
imprisonment. Handsets must be switched off and all other things that are not related to
the proceedings in court must be put on hold. Flipping through newspapers, magazines,
chewing gum etc are all conducts likely to distract the court and are not tolerated. All
should assist in enhancing the smooth administration of justice. If one has a proper
ground for complaint against a judicial officer, such complaint should be made to the
appropriate authorities.”

Counsel must be fully prepared to go on with the case and not seek unnecessary
adjournment thereby wasting the time of the court and in so doing, irritating the court.

Court has the discretion to refuse such unnecessary applications and ask that you
proceed with the case.

Case should be conducted in a logical sequence thereby assisting the court to follow the
case with ease. The court and indeed other people in the courtroom usually enjoy the
proceedings better where counsel has good advocacy skills. Be audible, yet controlled. Be
very attentive and take hints from the court and even from your colleagues. However,

note that the primary duty of a prosecutor is not to secure conviction at all cost, but to see
that justice is done.”

Counsel must be candid and fair as the court will rely upon him for assistance in
ascertaining the truth. He is therefore, never to mislead the court.®

10. Select an appropriate seat once you enter the courtroom. Avoid front row seats as these

are usually reserved for Senior Advocates etc. Make sure you sit properly.

28.
29.

30.

Rules 31(1)&(2) &35 RPC, 2007; ‘Fawehinmi v. The State(1990); Atake v. AG Fed & Anor(1982) 11SC 153.

Orojo: Conduct & Etiquette in the Legal Profession, p. 65. Also seeRule 37(4)&(6) RPC; Odofin Bello v. State(1967)
NMLR 9.

Rule 32 RPC 2007; Nigerian Airport Authority v. Adewale (1985) 3 NWLR 474.
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Conclusion

From the above, it is very clear that a good knowledge of the psychology of the courti
fundamental if success is to be achieved and if the person appearing before such court is tolx
seen as being serious. The Judge is indeed, a human being and is therefore influenced an
impressed by proper preparation of cases which is usually followed by sequential, logical an
eloquent presentation of cases.

The exhibition of such skill and devotion to the cases being handled by counsel, usualy
reduces the tedious job of the Judge, and such a Judge will always look forward to havin
such respectful, hardworking, thorough, neatly dressed, eloquent, vibrant and amiabl
Counsel appear in his court. We must therefore strive to be that counsel that lights up:
courtroom and brings smiles to the faces of all Judges before whom we appear.

It has been submitted (and I fully agree), that, undisciplined conduct is a bye product
an undisciplined mind. Such a mindset could also be selfish, unconscionable, self-conceite(,
arrogant and reckless. Such traits impede the capacity to think creatively, constructively and
altruistically. A mind that is stripped of these attributes losses its sense of responsibility. W
must strive to overcome every negative trait in our conduct that is capable of making ust
lose our sense of responsibility to the court, the community and the aspiration to attain socid
justice. It is suggested that machinery for professional discipline and enforcement d
standards need to be strengthened.*

31. Hon Justice Ashi, V.B., Towards Enlarging Lawyers’ Occupational Responsibilities and a Review of Selected
Problems of Professional Misconduct and Indiscipline, Abuja: (2010) Unity Bar Law Journal, Vol.2 No. 2, pp. 11-12
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